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I.
The problem of vacant & abandoned property in Cleveland: Cleveland at the Crossroads Study

A.
Statistics

No one knows exactly how many vacant and/or abandoned properties exist in the City of Cleveland.  However, estimates place the number between 10,000 and 25,000 vacant structures.

These include a wide array of structures: single-family homes, apartment buildings, commercial buildings, and industrial sites.


A study in Philadelphia, where property values are comparable to those in Cleveland, found that the presence of even one abandoned property on a city block caused the market value of each of the other properties on the block to be lowered by $6,500.


B.
“Too easy” to own vacant and abandoned property


One respondent commented to the preparers of the Crossroads study that, “It’s just too easy to own a vacant property in the city of Cleveland.”  According to the Crossroads study, the City of Cleveland spends about $2 million each year to board up, clean up, and demolish abandoned properties.  Millions more are spent in costs for legal services, code enforcement actions, court hearings, inspections, and police and fire calls.  Despite this, vacant and abandoned properties still exist in Cleveland.


A combination of factors, the Crossroads study says, hamper the City’s inspection and code enforcement system.  For example, inspections and code enforcement actions have not kept pace with the spread of blight, vacancy, and abandonment.  It is common for properties to remain vacant for several years without an interior inspection.  Even after being inspected and condemned, a property may remain in that condition for several additional years without rehabilitation or demolition.

Lack of enforcement facilitates “flipping”, where unscrupulous investors in vacant properties make superficial, cosmetic repairs, and then “flip” the property to an unsuspecting homebuyer for an inflated price.

The City of Cleveland Department of Building and Housing is currently undergoing an analysis by a third party to streamline its processes.

II.
“Flipping”, loan fraud, and predatory lending: practical definitions and examples


A.
Flipping Schemes – an overview

“Get rich quick!  No money down!  Invest in real estate and watch your profits grow!”


These are the promises of late-night television infomercials, annoying internet pop-up windows, and unwanted electronic mail.  Sadly, the investors who follow these schemes usually fail, and many face filing a petition in bankruptcy in the end.  While these folks are told that they have nothing to lose, and they may look at property investment like it is a Monopoly game, the livelihood of our communities is at stake.

Most of these schemes involve “flipping” of one variety or another.  If done properly and in compliance with the law, flipping can be beneficial to the community.  On the other hand, if illegal flipping is done, it can virtually paralyze a neighborhood, leaving behind properties not in compliance with the local building and housing codes, and properties where the owners have abandoned them because they cannot make the mortgage payments.

B.
What is “flipping”?


In general, there are two types of “flipping.”

1.
Legal Flipping


Some “flipping” is legal.  In a common example of legal flipping, a prospective buyer will come across a solidly constructed house at a bargain price.  Maybe a friend of a friend is willing to sell for rock bottom; or the investor buys it from an estate or foreclosure sale.  Perhaps the home even needs a little cosmetic work; however, no major structural defects exist.  After making the minor required improvements to the home, the owner sells it to a new purchaser at the current market rate.

Responsible real estate investors who are in the know about real property law, local building and housing codes, home improvement, and the local real estate market can make a profit on these types of transactions.  All of this is perfectly legal.  In fact, this type of beneficial investment in a neighborhood is good for all.  However, these types of deals are best left to the professionals.

2.
Illegal Flipping

The two basic types of illegal flipping include property flipping and mortgage flipping.

a.
Property Flipping

Illegal property flipping schemes are the ones we all hear about on the news and through friends and neighbors.  These transactions occur when dishonest investors buy cheap, run-down properties, typically in low-income neighborhoods. The investors do quick, substandard renovations to the properties and sell them to unsophisticated buyers at grossly inflated prices.
Frequently, the investor, appraiser and lender all conspire to submitting a phony appraisal and fraudulent loan documents.  The result is a buyer who paid far more for a house than it is actually worth on the open market, and who cannot afford to make payments on the loan.  Sometimes, these properties are abandoned after the buyer realizes he or she cannot afford the loan payments.  Until the liens are cleared from the title, no one wants to touch the property – not even the company that loaned the purchase money.

b.
Mortgage Flipping

Another type of illegal flipping is done through predatory lending.  In this instance, no property is actually bought or sold.  Rather, a mortgage is re-financed with unfair terms to the homeowner, such as a balloon payment, or adjustable rates.  Sometimes, these predatory lenders even search for folks who own their home outright but who are in need of liquid assets; so, the homeowner takes out a loan with unfavorable terms in order to get quick access to cash.  Frequently, these predatory lenders prey upon the elderly or those with limited education.


Because of the frequency of illegal mortgage flipping in Ohio, the Legislature has recently passed Senate Bill 185 (effective September 21, 2006).  This Bill makes it illegal to engage in mortgage flipping, defined as: “making a mortgage loan that refinances an existing mortgage loan when the new loan does not have reasonable, tangible net benefit to the consumer considering all of the circumstances, including the terms of both the new and refinanced loans, the cost of the new loan, and the consumer's circumstances.”  R.C. § 1345.031(B)(12).
C.
Responsibilities Required by the Code


What many real estate investors do not realize is that along with the benefits of property ownership, they also have responsibilities under the Cleveland Codified Ordinances (“CCO”).  Investors who purchase a property do so subject to any code violations that may exist on the property at the time of conveyance.  While responsible property investors immediately correct code violations, properties subjected to an illegal flipping game are frequently plagued with horrible conditions that go untouched (or, fixed in a careless manner).


The CCO requires that, if there are code violations issued against a property, the owner must give the purchaser a copy of Notice of Violation.  CCO §§ 367.04(c); 3103.09(e)(4)(A).  Further, the buyer of a property with code violations must begin to comply with the violations immediately, and has ten (10) days to notify the commissioner about his or her plans, in writing, about how compliance with the code will be achieved.  CCO §§ 367.04(d); 3103.09(e)(4)(C).

Failure to comply with the Cleveland Codes, even if the investor was not the one who caused the violations, could result in administrative, civil and/or criminal actions being filed by the City against the investor.

Real estate ownership can be a sound financial investment – but it is also a responsibility.  As discussed earlier, the fact that you buy and sell a property at a profit is not illegal.  Loan fraud and maintaining code violations, however, are illegal.
III.
Solutions to the current crises


A.
Code Enforcement Strategy


The current complaint-driven system of code enforcement has proven ineffective.  Use of a complaint-driven system virtually ensures that the City’s housing, building, and health codes will not be enforced uniformly.  While neighborhood code enforcement advocates clearly provide valuable assistance to the City, the City’s heavy reliance upon them, in a complaint-driven system, to determine which properties merit inspection and prosecution, functions as an abdication of the City’s responsibility to take the lead role in code enforcement.  

Many of the City inspectors are assigned to a specific geographic area; however, there currently is no “beat” system for inspections to ensure that all properties are inspected periodically, with multifamily structures meriting additional inspections.  An extensive review of the benefits of a beat system was included in the City of Cleveland Department of Community Development Building and Housing Task Force Report, submitted to the Mayor in July 1993.  The beat systems increases uniformity in inspections, ensures that the most distressed properties receive attention, and encourages accountability among inspectors.  It is a system that can be structured to continue to permit input from neighborhood residents, code enforcement advocates, concerned City council representatives, etc.
A comprehensive code enforcement strategy should include a reworking of the certificate of occupancy – a property inspection management tool that has fallen into disuse.  The certificate of occupancy needs to be returned to its original purpose – as a vehicle for ensuring that properties are inspected routinely.  The information contained in the certificate, information about the owner and the structure, originally was intended for use by the City to generate inspection action.  Currently, however, the certificate of occupancy is used solely as a revenue source.  Resurrecting the certificate as a source of information and to assist with scheduling inspections would be relatively simply, but would produce significant benefits.

In addition to ensuring uniformity of code enforcement, and accountability among inspectors, a comprehensive system of code enforcement will increase the perceived legitimacy and credibility of the code enforcement system and entities in the eyes of the City’s residents.  Many owner-occupant defendants who appear before the Court complain of unfair treatment from the City and a feeling of being “singled out”.  In every docket, at least one defendant raises the issue of unequal enforcement.  Defendants cite credibly to properties next door or down the street in much worse condition than their own.  The neighboring properties often are not in court, and have not been cited or even inspected by the City.  Yet, the inspector cannot have avoided seeing these dilapidated properties when traveling to the property about which a complaint was received!  While the complaint of unequal enforcement does not present the defendant in most cases with a cognizable legal defense, it does encourage those defendants to view the code enforcement system of the City of Cleveland with a fair amount of cynicism.  Changing the perception of the system from that of an unmanageable bureaucracy, to that of a navigable service to the residents of the City, could serve to decrease the frustration many defendants express when dealing with the code enforcement entities, and could minimize the number of defendants who essentially surrender in frustration and abandon their properties.

Finally, in criminal cases, CDCs assist the Court, the City and defendants.  The committed staff members help defendants find resources, and ensure they are available, to help correct code violations.  They act as a voice for neighbors in the community.  They also provide information to the Court regarding the impact of the defendants’ conduct on the community and neighborhoods.  Finally, they assist in monitoring defendants’ efforts to comply with the City’s codes.

Under Ohio’s new misdemeanor sentencing law, CDC employees help assess the impact of code violations on victims – neighborhood residents.  The Court provides training sessions to CDC employees and volunteers, regarding testifying in Court, and the City Code requirements.

B.
Lending Institution Liability

As mentioned in the Crossroads Report, the City of Cleveland may face as many as 5,000 foreclosures in the coming year.  The majority of those properties will be unoccupied at some point in the foreclosure process.  The risk of these properties falling into disrepair is great; I see an increasing number of cases on the criminal docket in which the homeowners identify the property as being in foreclosure.  A large number of those homeowners report that the bank or mortgage company has instructed them to leave the premises, leaving the property unattended.  Typically, the mortgagees refuse to take a deed in lieu of foreclosure, and many mortgagees do not pursue buying the property at the Sheriff’s sale.
Currently, the City may cite a mortgagee with violations of the housing or building codes if the mortgagee is in possession of the property, or otherwise exerting control over it.
  Despite the City’s ability to cite banks and mortgage companies, fewer than twenty-five criminal cases have been brought against lenders in the Housing Court in the nine years I have been Judge, a period during which over 42,000 criminal cases have been filed by the City in this Court.
In addition to filing criminal charges, the City may elect to pursue a civil action against a mortgagee in possession or control of the property.  The civil actions may include a complaint for nuisance abatement, including a request for injunctive relief, or an order appointing a receiver pursuant to R.C. § 3767.41.  To the best of my knowledge, civil actions for nuisance abatement never have been pursued by the City of Cleveland against a lender.

The problems presented by inattentive mortgage companies are not unique to the City of Cleveland.  The City needs to explore the methods used by other cities to address these problem properties.  For example, in Buffalo, New York, Housing Court Judge Nowak named an attorney as a court-appointed receiver pursuant to a New York statute allowing the Court to “employ any remedy, program, procedure or sanction authorized by law for the enforcement of housing standards.”  The Court gave the receiver the authority to take over properties in Buffalo, under the control of some 40 banks and lenders, to oversee correction of the outstanding code violations.  In addition, the receiver was authorized to pursue collection of criminal fines owed by those banks and lenders.  Instead of going into the General Fund, any monies collected by the receiver (minus a 5% receiver fee) were deposited into a special fund created to finance demolitions in the City of Buffalo, to offset reductions in their demolition budget.

Cleveland must address the properties in disrepair held by mortgage companies, banks, and other lenders, with both persistence and imagination.  Continuing to ignore these properties and their effect of the surrounding neighborhood virtually ensures that these properties will be part of a downward spiral of declining conditions and property values.


C.
Civil Actions

1.
Receiverships - Civil Nuisance Abatement under R.C. 3767.41 
Receiverships brought pursuant to Revised Code section 3767.41 are one of the most complex and technical causes of action under Ohio law; they are also some of the most rewarding cases to the community.  

In these types of cases, a building must have residential component, and be a public nuisance.  The case can be filed by City, neighbor within 500 feet, tenant, or a nonprofit housing corporation.  The owner, and all interested parties may be given opportunity to repair.  If these parties fail to make the repairs within a time specified by the Court, then a receiver may be appointed 
The receiver may be financial institution, community development group, or other qualified property manager.  In addition, the receiver may be the same party who brought the case.
In Cleveland, the remedy of receivership is underused; City has never filed one.  Develop criteria for selecting properties for which receivership is viable option.  Train entities willing and able to act as receivers.  Create reimbursable fund, possibly through pooled block grant funds.

2.
Action for Injunction under R.C. 715.30
A civil action brought pursuant to R.C. 715.30 is not limited to properties with residential component.  Therefore, its scope is somewhat broader than an action to appoint a receiver pursuant to R.C .3767.41.  These types of cases may be filed by the City, or an owner of contiguous or neighboring property.  The property must be alleged to be in violation or imminent threat of violation of a City code.  The remedy is an injunction to prevent or terminate violation.

Only one civil case has been brought pursuant to this section in the Cleveland Housing Court.



3.
Nuisance Abatement filed by City - Action under R.C. 715.44
Permits City to abate the nuisance and prosecute the person who creates, continues, contributes to, or suffers such nuisance to exist.  The Court has seen an increase in recent years in the number of civil nuisance cases brought by the City.   In some instances, the City will use the civil nuisance abatement tool coupled with a criminal prosecution.
IV.
Cleveland Municipal Court, Housing Division: Programs & Handouts


A.
Programs

The Cleveland Municipal Court, Housing division takes a holistic approach in dealing with the City’s troubled buildings.  Its ultimate goal, like the City’s, is code compliance.  In an effort to realize the goal of compliance, the Court has established a number of programs:
1.
Housing Court Clinic:
The Housing Court Clinic is staffed by a team Housing Court Specialists specially trained to help civil litigants and criminal defendants through Housing Court procedures.  The Specialists provide information to both landlords and tenants.  In addition, they work with criminal defendants to comply with City codes.  They also provide assistance regarding bankruptcy and foreclosure issues in Housing Court.

2.
Selective Intervention Program: 
Only owner-occupiers may participate in the Selective Intervention Program.  These defendants are then assigned a Housing Court Specialist to help them obtain reasonable financing and remedy code violations.
3.
Referral Program 
The Housing Specialists make referrals to community service organizations and social service agencies where appropriate.  The Specialists makes referrals to the City of Cleveland Department of Aging to assist in cases with elderly litigants.  In addition, referrals have been made to: Cuyahoga County Adult Protective Services, Development Corps., Cleveland City Council Office, Cleveland City Department of Community Development, the East Side Organizing Project, and Habitat for Humanity.

B.
Handouts


As part of the Housing Court Clinic, the Court makes available to the public a number of informative specialized handouts.  Included in this packet are the following publications of the Court:
1. Selective Intervention Program

2. Ten Commonly Asked Questions about Code Violation Cases

3. Code Enforcement Checklist

4. Nuisance Abatement

� Note:  Amendment of codified ordinances in other cities to eliminate the requirement that the mortgagee be “in possession,” in an attempt to hold all mortgagees criminally responsible, has been held unconstitutional.   Hausman v. City of Dayton (1995), 73 Ohio St.3d 671; Ohio Const. Art. 18, § 3.
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